


























Confusion over OPS' role and responsibilities in responding to reports of sexual assault 
exacerbates the problem of OPS' inconsistent, and sometimes inadequate, response to sexual 
assault. Case files exhibited undue confusion between OPS, MPD, and 911 dispatch about 
which agency should initially respond to particular reports, and sometimes involved discussion 
between the two agencies and consultation with superior officers to resolve the issue. Moreover, 
interviews with OPS officers and staff revealed widely divergent interpretations of the MOU 
between OPS and MPD that governs how these two agencies share responsibility for responding 
to reports of sexual assault, both as to the terms of the MOU and about how it should be 
implemented by OPS and MPD officers. Even where a reported sexual assault is not a time­
sensitive emergency, such confusion is inefficient; in emergent situations, interagency confusion 
may have serious consequences. 

OPS lacks procedures to collect and record victimization rates on campus, or track 
reports of violence through their 'outcomes in the court system. Accurate data is important for 
keeping students and the public fully informed, and for OPS and partner law enforcement 
agencies to anticipate criminality on campus and respond to and support the needs of crime 
survivors and public safety more broadly. 

Fluihermore, although OPS policies and training materials direct OPS to provide 
information to prosecutors "within five days of the completion of an investigation in which there 
is probable cause to believe a crime has occurred," our interviews established that OPS does not 
communicate with prosecutors about sexual assault cases not referred to MPD. This lack of 
communication suggests that OPS is failing to work together effectively with victims and 
prosecutors to determine where further investigation, referral, or prosecution of those assaults is 
warranted. 

OPS plays a critical role as the first responder to reports of sexual assault on campus, a 
crime whose victims are overwhelmingly female. Given OPS' role and the threat that sexual 
assault poses to the safety of women at the University, OPS' lack of sexual assault policies and 
training, and its inconsistent and inadequate investigations of sexual assault, have an unjustified 
adverse impact on women under the Safe Streets Actviolation. Further, this adverse impact, in 
combination with the evidence of intent discussed below, implicates the Fourteenth Amendment. 
See, e.g., Estate afMacias, 219 F.3d at 1028; Balistreri, 901 F.2d at 700-01. 

B. OPS' Deficiencies in Responding to Sexual Assault Arc Due in Part to Reliance on 
Gender-Based Stereotypes 

Taken as a whole, circumstances indicate that OPS' inadequate response to women's 
reports of sexual assault is based, at least in part, on gender-based stereotypes. This pattern thus 
constitutes discrimination under the Equal Protection Clause of the Fourteenth Amendment. 
More importantly, this fmding means that to fully address and correct the inadequacies of OPS ' 
response to reports of sexual assault, OPS and the University must address the role that gender 
stereotypes play in compromising the law enforcement response to sexual assault. 

We found that OPS' lack of sufficient policies and training regarding campus sexual 
assault, described above, is itself indicative of potential discrimination. See, e.g., Molnar v. 
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Booth, 229 F.3d 593, 603 (7th Cir. 2000) (school district's lack of sexual harassment policy 
constitutes one a factor indicative of intentional discrimination in violation of Equal Protection 
Clause); see also Abraham v. Graphic Arts Int 'l Union, 660 F.2d 811, 819 (D.C. Cir. 1981) 
(noting, in the context of employment, that discrimination may occur "as much by lack of an 
adequate ... policy as by unequal application of a policy" in existence, where lack of an 
adequate leave policy had an adverse impact on women). Sexual assault is the serious crime 
most likely to affect college women, and in light of the high prevalence of sexual assault at 
campuses nationwide, including UM, the lack of urgency - prior to our investigation - reflected 
by OPS' failure to adopt and implement strong policies and training to ensure they are 
responding as effectively as possible, is a troubling indicator of possible gender-based 
stereotypes. This is particularly true since this neglect does not stem from lack of resources, and 
OPS has policies and provides training on many other subjects that are less likely to affect the 
campus. The University has begun to address the need to improve its overall response to sexual 
assault and to enhance training for OPS officers. In doing so, to ensure that these new policies 
and training are effective, the University and its campus law enforcement must also acknowledge 
and address the role that gender-based stereotypes play in compromising the response of its 
campus police to reports of sexual assault. 

We found that unwarranted gender-based assumptions and stereotypes influence OPS' 
initial response to reports of sexual assault. For example, OPS Chief Taylor described the initial 
contact with a woman reporting a sexual assault as the point at which OPS officers determine if 
the offense is "provable," and assess whether the allegation "seem[s] credible." This is in direct 
contradiction to what the role of a first responder should be: to secure the scene, assist the victim 
and safeguard evidence so that it can be determined later-after the evidence has been gathered 
and evaluated- whether the alleged crime occurred. 

Similarly, we learned from interviews with OPS officers that where there are questions 
about the woman's consent, officers "don't delve into it deeply; if it didn't happen, it didn't 
happen." An initial contact with a woman reporting sexual assault is the appropriate time to 
determine whether what she is reporting, if it occurred, would constitute a crime. As noted later, 
officers should conduct a complete and unbiased investigation prior to reaching any conclusions 
about the provability of an allegation - as they would with any other type of crime. To do 
otherwise is to risk missing the truth of the matter because of judgments clouded by underlying 
sex-based assumptions and stereotypes about sexual assault and about the women reporting those 
crimes. 

Gender discrimination is reflected also in OPS reports and in officers' statements. As 
described above, an OPS officer's narrative summary of his initial interview with a woman 
reporting a sexual assault indicated an unwarranted skepticism about the woman's credibility. 
Additionally, our investigation revealed that two OPS officers who responded to a reported 
sexual assault in a UM residence hall used the term "regretted sex," while speaking at a volume 
that could be heard by others in the vicinity. The use of this term, meaning a consensual sexual 
encounter that one party later regrets, indicates that the officers were assessing the credibility of 
the woman and her report of assault - which they had yet to investigate - based on inappropriate 
sex stereotypes. 
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OPS ' premature assessments and statements about the veracity of reports of sexual 
assault reflects sex-based stereotypes and assumptions at odds with the requirement of equal 
protection under the Fourteenth Amendment. See Balistreri, 901 F.2d at 701 (officer's statement 
to woman severely beaten by her husband that he "did not blame plaintiffs husband for hitting 
her, because of the way she was 'carrying on'" - "strongly suggest[s] an intention to treat 
domestic abuse cases less seriously than other assaults, as well as an animus against abused 
women"). The statements of some OPS officers also suggest a tendency to prematurely judge 
the veracity of a woman reporting sexual assault. This is particularly problematic given the data 
showing that the overwhelming majority of sexual assault allegations reported to the police are 
true.20 These wlwarranted pre-judgments thus may prevent an objective and diligent response to 
reports of sexual assault. 

These statements both reflect and perpetuate explicitly sex-based stereotypes that 
compromise the ability of OPS, and indirectly the University, to respond effectively to sexual 
assault, and discourage victims of sexual assault from cooperating with law enforcement. 
Together with OPS' inadequate sexual assault policies and training and their deficient response 
to reports of sexual assault, these discriminatory statements add to a totality of circumstances 
that indicate that OPS' failure to adequately respond to reports of sexual assault is due at least in 
part to gender discrimination. The University must address these concerns to ensure adherence 
to the Fourteenth Amendment and the Safe Streets Act. See Vill. of Arlington Heights, 429 U.S. 
at 265; Balistreri, 901 F.2d at 701. The steps the University has taken already, as well as the 
agreements it has reached, are clear indications ofthe University'S willingness and capacity to 
effectively and quickly improve its response to sexual assault. 

NEXT STEPS 

From the beginning of our investigation, the University provided its complete 
cooperation and pledged to promptly and fully remedy any deficiencies we found. To 
accomplish that objective, the University has entered into two separate agreements with the Civil 
Rights Division that will help ensure the safety of its students. We look forward to partnering 
with the University as it implements these agreements. 

The agreement reached with the Special Litigation Section-which is designed to address 
the deficiencies described in this letter- provides a roadmap for reform as well as benchmarks 
for measuring success. This agreement calls for an independent and transparent process to assess 
the University'S reforms. An independent reviewer will examine and report publicly on the 
University's implementation of the agreement. The reviewer will also evaluate measurable 
changes in OPS' response to, and investigation of, sexual assault. As the University 
accomplishes the objectives in the agreement, we will continue to work with the University to 
ensure that its hard work is targeted to resolve our concerns. We anticipate that at the conclusion 
of the agreement, the University will stand as a model for other universities in their own efforts 
to address and prevent campus sexual assault. 

,0 Current research places the false reporting rate for sexual assault between two and eight percent. See Kimberly A. 
Lonsway, Joanne Archambault, & David Lisak, "False Reports: Moving Beyond the Issue to Successfully 
Investigation and Prosecute Non-Stranger Sexual Assault," 3 The Voice 1-3, NDAA's Nat'l Ctr. for the Prosecution 
of Violence Against Women (2009) (discussing evidence-based studies). 
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CONCLUSION 

Constitutional policing and effective law enforcement go hand-in-hand. Discrimination 
in law enforcement's response to reports of sexual assault erodes public confidence in tbe 
criminal justice system, makes it more difficult to conduct effective and reliable investigations of 
sexual assault, places women at increased risk of harm, and reinforces ingrained stereotypes 
about women. We thus look forward to working cooperatively with tbe University to develop 
durable and comprebensive remedies that will not only fully protect women at the University of 
Montana, but that might serve as an exemplar for other campuses facing similar concerns. 

Given the University's diligence and proactive efforts to improve its response to sexual 
assault throughout our investigation, we are confident UM will quickly and effectively 
implement the measures described in the settlement agreement, and that these developments will 
both improve public safety and increase the community's confidence in the University's campus 
police. Please note that this letter is a public document and will be posted on the Civil Rights 
Division's website. rfyou have any questions, please contact Jonathan Smith, Chiefofthe 
Special Litigation Section, at (202) 514-6255. 

ThO~~;'~ 
Assistant Attorney General 
Civil Rights Division 

cc: Mr. Gary Taylor 

Sincerely, 

Chief of the Office of Public Safety 
The University of Montana 
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Michael W. Cotter 
United States Attorney 
District of Montana 


